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"53gdsDg, BAoMO, M@0 s 30MHI30M0 MMM 0JOHMMDS F9gobsehmbml ,,*
9393996J&H00  @sLabyagde 69gdoldogH 306 b;

3) 053039 Igbodem 253cqb6s, 358Mf3gmo Jobo MmXIBOLAD 25639 3939d0m;

b) 853930L 3N GO0, 0ba30LEHVIM0, MYOROMMO S BLMWOIHO SODBOPOLS s
9903300069™d0L d9bseBMBIdOL Lo FoMMgds;

™) 853330l 5HM0, JoLo SB3Z0L, LOTHoFOLS S F963005MYBOL AsMZsOLF0bYIdOM, FoMo
00 8990mbgq30L5, MHMmEILsE 3999dgdge0s sSBEOOL QoM33939;
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5. 295005093930wq00L d0gdol 3GimEglido 8 3bEdo BsdmmM3wowo BogdmMmydol
db9039Md5d0 J0MgdoLLL, Fom35eolfiobgdmwo mbs 04bsl, saMgm3g, 053830l
3963005690500 MB5MIYdO 0Ly, BMA FoHY3xEBHOWYVS 56 99HEEMdIM©PIL bMEM©
0530300 M99 EOMT0 sOBYINE BoFoMHMYdYOL.

3360

6536330 (oMBmaqboo 33935 5ILEMMYBL Fglogaw bofioedo Bsdmyserodgdmen
303mmgBsl, M3 3909946930905 56RI9bEHE00MS s 8B30390I)d9d0. 396MAM, 853930l
15993909 06EYMHYLYdOL 3HOBEO30L BomsbsM S 9539dBHOBO B0 GOMOZ0 IM[PLMOYYdS
30605306 5bgbL 253cgbsL 353930l JOMOM SO MRG0l (335DY, FoLO 39O LIMBIOL
MBOHMB39YgmRsls o 053930L 30MM3B9BOL LoD ME 9630005MYd5BY.

LoOoLgMEE0M BodMMITo G901 935H70 YL, FoMs 0dobs, HMA 0o byl
399909™dL Lobgedfoxzgmdo 8538300 ¥BEYOYOIOL (330l LEIBIMEHOL 5§93, bLbgs
©5A300m353 593L. 35806, M3 09bsdgEMHM3g LobydHoxmgddo I s3560 LsbEMbsgo
05303005 (3359, BOJoMMNZYMU 29BbYds 3tBHYD 30O, 0yml 9MHY-gM0 Bmfobszy,
ALmBE0m FoBIEHSd0m o056 J30MY MMEIbMdOL Lobgwdjogmms dmMol, ds3d30l
M390900L dglobgd 36396300l doMoMsO 300630301 9n3gdBH0sB0 033¢gdgbEsEool
35BHOOLOm. 353930l LoY3909LM 0BEHYMYLYIOL 3MBEIREOOL Lobgedfoxzml doMomso
396mbom dmfigli0gq0s s oo o30HMMZYdS FoMP M350 3OHM(3gL0S. B53d30L MREIYGdGOOL
d9Lobgd 3mb396300L MoOMgmEo dMbsfiogng Lobgudform sy M) 43056 J0TSMIILZL
50b08b 3639LL, M53gbssE OBO 9GO MdS S BdFOMMGdS vy MREMM bs0 g0 brgds.
93630 LodFM dmficmgdl (936 LobgwdFormgdls, MERBODYOs FoHomb LsMmsco
390030000930 LY STMOOLM A93M3JILGDL S P33l J39YBIOL FmEOL, BVMS
Lobgedhoxzmgdds 9603690l 3bs 4o0B0sOMb MBEM Foseo BEIBEIMEJdOL
b FgM0L 3Gm3gLdo. LHmOg© LodoM39w™M 046935 ob Labgwdform, MHMmdgebsg magolo
159939079LM 49TMEFEO0EGBIOL A5BOsMYIOL FglodergdeErmds 8093999, 99Mmyabgdwyeo 0d69ds

0530305 MBWY39d0L MoMdsBY 3300939300 Y, 5P, 3T FgoEbl Logemm bLozgogdo -
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0530305 MBWGdO030 IEYMTMHYMOOL QowdxmdIJ05d0 MBSO FsLIESO0M, M3,
LSOMEOMMQ, LEBMASOMYOIMS JB30MMYdOL Lsfob M.

General Overview

Actuality of the Research

While the principle of the best interests of the child stands as a basis for protection of the
other fundamental rights of the child, its subjective and incorrect interpretation is directly linked to
the breach of the child rights. The fact leads to the urgent necessity of the principles’ effective
implementation — both legal, as well as practical implementation. On the other hand, the main
problem lies in indeterminacy of the concept of the best interests of the child in the application
process.

Protection of the rights of the child is said to be the main priority of the Government of
Georgia. The chief argument in its favor is the fact, e.g. that the Parliament of Georgia has adopted
the Code of Rights of the Child, being a comprehensive document with regard to rights of the child
and, certainly, establishes the principle of the best interests of the child. recent years have exposed

that the principle appeared in other legal acts, as well. However, it is important to determine,
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whether the Georgian legislation involves the core requirements together with the accompanying
guarantees, crucial for the proper implementation ofthe principle. Considering the fact that the
thesis (some part of it) demonstrates difficulties related to the legal safeguards of the principle, the
specific gaps become obvious, leading to the conclusion that the need of refining legislation
concerning the principle, is urgent. Thus, one of the main reasons of the actuality of the research
derives from its main goal — to introduce an absolutely new (for the Georgian legislation), effective
and practical model of legal guarantees of the principle of the best interests of the child. With this
regard, the research is able to play a significant role in improving the general reality related to the

environment of the children’s rights.

The Main Goals and Objectives of the Research

The hypothesis of the research can be formulated as follows: existence of the clear,
unambiguous, strong and effective legal guarantees with regard to the principle of the best interests
of the child is directly linked to protection ofthe child’s fundamental rights, maintenance of
wellbeing and appropriate development of the child.

For the purposes of proving the hypothesis, the research underlines certain goal and
objectives. The thesis aims at conducting a deep research into the concept and principle of the best
interests of the child in order to identify the mechanisms, effective for implementation of the
principle in the Georgian legislation. It shall be noted that the paper does not intend to come up to
the precise and exhaustive meaning of the principle. Rather, one of the objectives is to narrow the
concept as far as possible so that the probability of manipulation is minimized while determination
and application of the principle.

For the research purposes, first of all, it is appropriate to describe the unique nature of
childhood, to demonstrate the concept of the best interests of the child, its meaning and role in
realization of fundamental rights of the child with the intention of signifying the vital role of the
principle’s accurate interpretation and its effective implementation at the local level

The paper is demonstrating the main difficulty, concerning an accurate determination of the
principle of the best interests — its indeterminate nature and absence of the precise meaning. A

comparative analysis of different jurisdictions is leading to the conclusion that the guidelines
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suggested by UN Committee on the Rights of the Child in its General Comment #14 (on the right of
the child to have his or her bestinterests taken as a primary consideration) can be ineffective in some
cases and, thus, leaving a space for the improper determination ofa child’s best interests.

Accordingly, one of the objectives is to analyze Georgian legislation with this regard; to
discuss the prevailing practical challenges concerning the appropriate determination and application
of the principle of the bestinterests. The objective aims at assessing the degree of implementation of
the CRC principles in the legislation of Georgia and application of the available opportunities for
meeting the requirements of the principle of the best interests of the child. Considering the fact that
protection of the best interests of the child and taking them as a primary consideration are assumed to
be the basic preconditions of protection of the rights of the child. Hence, the thesis demonstrates,
other thing equal, whether there is the need of establishing the principle in the national constitution.

It is worth mentioning that the thesis does not discuss the best interests of juveniles since the
juvenile justice system, being the very specific one, concerning its features, shall be analyzed
separately and not within the general context of the bestinterest of the child.

The main goals and objectives of the research can be expressed as follows:

- Demonstrating the specific situation and vulnerability of a child and the need of special

protection and care;

- Demonstrating the concept of the best interests of the child;

- Determining the significant role of the principle of the best interests of the child in

realization of other fundamental rights of the child;

- Demonstrating the importance of taking the best interests of the child as a primary

consideration in every single case involving a child;

- Demonstrating the inevitable necessity of an effective implementation of the principle of

the best interests of the child;

- Anmnalyzing the difficulties concerning an appropriate determination and application of the

principle of the best interests of the child, identifying the specific challenges hindering
the effective implementation of the principle in the national legislation through the

comparative study of different jurisdictions;
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- Identifying the effective measures for the implementation of the principle of the best
interests, together with the determination whether to establish the principle at the
Constitutional level;

- Introduction of a new model of providing the principle of the best interests of the child in

the legislation of Georgia.

Novelty of the Research and the Main Outcomes

It is notable that an effective implementation of the principle of the best interests of the child
at the local level is the first and foremost means of overcoming the following challenge —children are
regarded as the most vulnerable group of the society in Georgia and generally, the most vulnerable
persons all over the world considering the severe and substantial violations ofthe rights of children.
Through establishing a new model of ensuring the best interests principle in the legislation of
Georgia, the thesis presents a novelty both for Georgia, as well as for other jurisdictions, facing the
same challenges. In other words, in the majority of the State Parties of CRC, including Georgia, the
main challenge with regard to the principle is that while examining cases concerning a child, the
decision makers assess and determine the best interests of the child concerned inappropriately and
subjectively. Therefore, bearing in mind the main goal and objectives of the research, the thesis will
make contribution in establishment ofthe valuable standards, essential for realization and protection
of child rights. In the light of the abovementioned, the paper will be worthwhile for each single State
Party of CRC, facing the similar difficulties.

Furthermore, no such research does exist in Georgia. Given the legal atmosphere in Georgia,
issues relating to the principle of the best interests of the child is not actually researched. Hence,
analyzing the Georgian legislative framework will lead to raising awareness of the current
circumstances, generates the safe basis for overcoming the main challenges and identification of the
specific difficulties will result in simplifying the way of seeking the problem solving measures.

As already mentioned, the indeterminate nature of the principle of the best interests of the
child, inappropriate and incorrect interpretation, together with the wrong application of the
principle have a direct influence on violation of different rights of the child. One of the values of the

research is its effort to narrow the concept of the principle of the best interests. The main reason of
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violating rights of the child is related to the principle ofthe bestinterests of the child, namely,
negligence, inappropriate assessment and determination of the principle. The guidelines, established
by the Committee on the Rights of the Child in the General Comment #14, have played a positive
role in strengthening protection of child rights, however, they have turned out to be insufficient.
Different scholars and professionals have demonstrated in there works that the guidelines have
improved the situation, but, unfortunately, they lack capacity of ensuring proper protection of the
best interests of the child. Assessment of the best interests of the child is still challenging in a number
of State Parties. The present thesis does not aim at criticizing the issue, rather, it is focused on
identifying the specific difficulties in order to come up with the effective solutions and give particular
recommendations. Thus, by accomplishing one of the objectives — demonstrating precise gaps existing
in legal systems of different jurisdictions, certainly, including, Georgia, the paper introduces some
kind of novelty and ensures higher protective guarantees, both at formal, as well as, at material levels.

Another novelty suggested by the thesis is examining the issue whether it is relevant and
rational to provide the principle of the best interests of the child in the Constitution of Georgia.
Although, the Convention on the Rights of the Child has the direct effect in the jurisdictions of the
State Parties, establishing the principle in the foundation document is not only justified, but essential
by a number of reasons that will be demonstrated during the research.

The possible outcomes:

1. There are cases, when taking any other interest as a primary consideration in the process of
making a decision concerning a child, are subject to strict scrutiny, in other words, it shall be
justified by the higher standard than that of “a primary consideration”. In such cases the best
interests of the child concerned shall be “the paramount consideration”, since the decision is
likely to affect the wellbeing and development of the child. The comparative study of
different jurisdictions has identified more or less precise list of such topics. Correspondingly,

“application of the paramountcy principle with regard to such cases, will ensure:

a) Inthe decision making process, concerning a child, the decision maker will precisely
know which principle is relevant — “a primary consideration” principle or “the

paramountcy” principle;
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b) Considering the concept of the paramountcy principle, the number of child oriented
decisions will significantly increase in the process of application of the principle. The
outcome derives, first of all, from the obligation to take the best interests of the child as
the paramount consideration and secondly, if in extreme situations some other interest
prevails, the strict scrutiny standard shall be applied. As aresult, a child oriented
approach will apply in the cases, where it is of a vital importance with regard to the

child’s development and wellbeing.

2. Establishment of the principle of the bestinterests in the Constitution of Georgia will ensure:

a) Underling the principle nature of the child’s right to take his/her best interests as a
primary or the paramount consideration;

b) Demonstrating the principle’s value and importance together with establishing more
protective child rights guarantees;

c) Refining legislation in order to establish child oriented standards with regard to the
paramountcy principle;

d) Possibility to appeal a law to the Constitutional Court of Georgia directly on the basis of
the best interests’ principle;

e) Direct application of the principle of the best interests of the child by the courts and
respectively, expansion of the court practice;

f) Considering the best interests of the child in the policy determination process, such as,
e.g. budgeting process;

g) Synchronization with the Convention on the Rights of the Child, as well as with the

recommendations of international human rights protective mechanisms;

3. Although, the concept of the best interests still remains adaptable to each single case, being
justifiable and reasonable in view of its nature, the detailed and comprehensive criteria
suggested by the paper, setup limits for a decision maker leaving no space for the wide

margin of appreciation, unlike e.g. guidelines put forward by the General Comment #14 of
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UN CRC or elements - by the Code of Rights of the Child. the detailed and comprehensive

criteria will:

a) Minimize the possibility of a decision maker to assess and determine the best interests of
the child subjectively and unfairly;

b) Promote specification, unambiguousness, together with establishment of strong and
sound standards of the concept of the best interests;

c) Eradication of the main difficulty associated with the principle — indeterminacy.

Theoretical and Methodological Basis of the Research

The paper uses deductive and inductive reasoning, the former aiming at testing an existing theory and
making correct conclusions by discovering a new knowledge and making specific deductions from a
general discussion, while the latter moves from specific observations to broad generalizations.

Further, with the help of the qualitative research, the thesis establishes hypothesis, being the basis for
conducting aresearch. As for the quantitate research, it intends to test the hypothesis created by the
qualitative research. The other important research methods, used by the thesis are comparative legal

research and court practice analysis.

Theoretical Value of the Research

Considering actuality and diversity of the thesis regarding its novelty, the research is different from

those made in this sphere. The fact underlines value of the thesis at local, as well as, at international

level

Practical Value of the Research

The research will significantly contribute to enhancement of the literature, serving to
demonstrate mechanisms, fundamental for realization the goals and principles of Convention on the

Rights of the Child. Considering the difficulties existing in Georgia, as well as in other State Parties of
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the Convention, the research will make its positive share in improvement of general state of
children’s rights. The thesis will be useful for legislators, judges, lawyers interested in this topic,
practicing lawyers and institutions, responsible for protection ofrights of children. The paper is
valuable not only for meeting local challenges with this regards, but the outcomes of the research

gives possibility to apply it in other State Parties, as well.

Structure and Length of the Research

The paper consists of Introduction, three Chapters and Conclusion:

Introduction serves to illustrate the main problem, actuality, goals and objectives, theoretical
and methodological basis, structure, novelty, importance and value ofthe Research. Certain part of
Introduction discusses some literature explored in the thesis.

For the purposes of the research, Chapter One demonstrates notion and nature of the best
interests of the child, general description of its content, special characteristics and importance. The
chapter underlines significance of the principle of the best interests with regard to its crucial role in
protection of rights of the child. the main goal of the chapter is to illustrate the fact that it is
practically impossible to ensure protection of children’s rights without proper interpretation and
application of the principle of the best interests of the child, thus, to make clear that implementation
of the principle at local level is inevitable. Onthe other hand, the chapter discusses the core difficulty
associated with the principle, namely its indeterminate nature and the risks arising from such
indeterminacy.

Chapter Two of the paper suggests legal and practical analysis together with the comparative
studies of various jurisdictions. The chapter gives possibility to identify different gaps, challenges,
hindering meeting the requirements of the principle of the best interests, its proper determination
and application as a priority. Comparative studies serve to reveal not only the existing problems with
this regard, but achievements, as well, for the future consideration. At the same time, the chapter
analysis decisions of the local, State Parties” and international courts about assessment and
determination of the principle of the best interests of the child.

Chapter Three introduces legal measures and a model of meeting challenges regarding best

interests’ principle. The chapter makes clear the steps, Georgia, as a State Party of the Convention
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shall take in order to establish the best practice concerning the principle. The chapter discuss the
need to guarantee it at the constitutional level, proving the fact that setting up the principle in the
founding document ensures its protective guarantees. The suggested recommendations are intended,
generally, for the government, especially for legislators and judges and the relevant institutions.
Conclusion serves to sum up the main and problematic issues, identified by the research and

to provide recommendations.

Main Part of the Research

Introduction

Rights of children principally attracted the world’s attention after adoption of the Convention
on the Rights of the Child in 1989. Since then the State Parties have taken an obligation to take the
best interests of the child as a primary consideration in decision making process concerning a child.
However, the modern world, specifically, the majority of the State Parties face the biggest challenge
regarding effective implementation of the principle of the best interests of the child.

There is no debate about an issue that children are rights holders and not only objects of
protection. Child rights are human rights, being recognized by the UN Convention on the Rights of
the Child (20 November, 1989). A constitutional state is not able to exist if human rights and,
correspondingly, child rights are not acknowledged as a state’s primary values.

Children — persons under age of 18 — comprise approximately one third of the world’s
population. Therefore, it is rational to suppose that they interact with various spheres in everyday
life, as members of a society, members of families, further, they get different services and thus are
customers and so on. As aresult, this part of a society can have a significant influence on state
functioning with regard to spheres, such as education, health care, economics, business and other.
Nevertheless, children are regarded as the most vulnerable members of societies all over the world.
Their vulnerability derives from the nature of childhood itself, developing skills and abilities,
immaturity, dependence on adults, lack of ability to make decisions independently, especially

reasonable decisions, etc. Convention on the Rights of the Child states in the Preamble that a child
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needs special care and protection, including, above all, appropriate legal protection. The special
characteristics and vulnerability of children are basis for the requirement that specifically the child’s
best interests shall be considered as a priority and not —an adult’s best interests.

The principle of the best interests is said to be a philosophy of the Convention on the Rights
of the Child. Itis the source of protection other rights of the child, as well as, the chief mechanism
aiming at protecting children, as the most vulnerable members of societies. On the other hand, while
being the most important tool in the light of its role in guaranteeing the child’s rights, it can serve as
the main reason of violation of suchrights if assessed and determined unfairly, based on the
ineffective legal regulations.

The research illustrates the need to strengthen the guarantees of the bestinterests’ principle,
being the precondition of its regulation and, thus, introduces effective legal model in order to meet

the mentioned challenges.

Chapter I. Conceptual Basis and Value of the Principle of the Best Interests of the Child

1.1 General Overview

The first chapter illustrates the special role of the best interests’ principle in the light of decisions
concerning a child. The chapter highlights that the concept of the best interests consists of two
principles — “a primary consideration” and “the paramount consideration” principles, each of them

having different requirements through establishing different criteria for a decision maker.

1.2 The Concept of the Best Interests of the Child

The subchapter determines meaning of the principle, namely, it suggests a detailed discussion about
content of Article 3 (a primary consideration principle), Articles 9 and 21 (the paramount
consideration principle) of the Convention on the Rights of the Child. Further, the main reasons of

such formulations are described in it. Accordingly, the subchapter makes clear possibility to



8038200 bs293009b02 06996 9li980L 36 020399 80L 36 065 030L bsFsGorer 985030 8565650980
37

understand the concept of the best interests, being the basis for demonstrating difficulties

accompanying the principle.

1.3 Value of the Principle of the Best Interests

The subchapter illustrates the rope of the bestinterests’ principle in protecting and guaranteeing
rights of the child. Different arguments, made during the research prove that the principle is the
cornerstone of child rights, without which it would be extremely difficult to change and improve
reality with this regard. Among the benefits, the principle encloses, the subchapter lists some of them
—in the world ruled by adults the risk of ignoring the child rights would be imminent without
requirements of the bestinterests’ principle; the principle is regarded as a testing criteria of legislation
and practice of State Parties, when a specific issue is not regulated by the positive rights of the
Convention; the principle is a tool of determination, an element that shall be entirely considered in
the implementation process of other rights of the child; children shall have the possibility to grow up
as valuable and successful members of a society and taking their interests as a primary consideration
or as the paramount consideration, where relevant, is the key means for achieving that; the notion of

being a parent derives from the will to sacrifice own interests for the sake of that of a child.

1.3.1 Influence of the Principle of the Best Interests of the Child on European Law

The subchapter illustrates the degree of influence the best interests’ principle does have on the law of
Council of Europe and of European Union. The European Court of Human Rights applies the
principle in the light of Article 8 of the European Convention. As it is shown by the research, the
Court applies not only a primary consideration principle but the paramountcy principle, as well.
Obviously, the fact points that the level of influence of the principle on the case law of ECtHR is
pretty high. Generally, the main function of the Council of Europe is to establish legal standards for
legislators and practicing professionals in order to ensure that the best interests of the child is
appropriately assessed and determined. The principle has played a significant role in the working
process of the Council of Europe regarding protection of'the child rights. As for the Law of the

European Union, the Court of Justice uses the principle ofthe best interests in cases concerning a
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child, as well. Apart from that, Charter of Fundamental Rights contain the direct indications of a

primary consideration principle.

Chapter II. assessment of the Degree of Implementation of the Principle of'the Child’s Best Interests

2.1 General Overview

While it not arguable that the child’s bestinterests’ principle has an essential role in protecting the
child rights, its determination is a matter of permanent debate. The concept is subjective itself and
dependence of its interpretation on a decision maker is inevitable. The key problem lies in difficulty
of identifying some criteria, on the basis of which the possible alternatives can be determined in
order to meet the principle’s requirements. The subchapter creates a basis for illustrating that the
main challenge hindering the implementation process derives from the difficulty of its assessment

and determination.

2.2 Problem of Assessment and Determination of the Best Interests Principle

For the purposes of demonstrating the problem of assessment and determination of the best interest

principle, the subchapter consists of several subchapters for ensuring the structural order.

2.2.1 Legal Regulation and Practice — Georgia
2.2.1.2 Practice

The subchapter analysis different reports in order to demonstrate that the inappropriate legal
regulation of the best interests’” principle has influenced practice extremely negatively regarding
protection of the child rights. Among the discussed reports, are — reports of Public Defender of
Georgia, both — general and special reports, final observations of the UN Committee of the Rights of
the Child about implementation process, UNICEF researches, as well as, reports of Georgian Young

Lawyers Association.

8o
38
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2.2.2.2 Legal Regulation

The subchapter analysis Constitution of Georgia and other legal acts in the light of implementation of
the best interests’ principle. As it has turned out, although, a primary consideration principle is
mainly established in the Georgian legislation, but lacks the guarantees necessary for fully realization
of the principle. As for the paramountcy principle, adopting higher protective guarantee for the
child’s best interests, is practically absent. Moreover, legal regulations, that shall be imposing
requirements of the paramountcy principle where it is strictly recommended, are so ambiguous that

is impossible to make clear outcome about which principle is implied in it.

2.2.3 Case Law

The subchapter discusses case law for the purposes to highlight the difficulties existing in the court
practice from the perspective of assessment and determination of the best interests’ principle. The
subchapter suggests comparative study of decisions of different courts, including, of course, case law
of Georgian Common Courts, European Court and Courts of various jurisdictions. It is notable that
certain problematic issues are emphasized — maintaining family environment and family ties
(subchapter 2.2.3.1) and considering the child’s views (subchapter 2.2.3.2). It has turned out that the
mentioned issues are the most problematic in case law concerning fair and unbiased interpretation of

the principle of the child’s best interests.

Chapter III. Legal regulation of the Principle of the Child’s Best Interests — Ensuring Stages

3.1 The Child’s Best Interests, as the Paramount Consideration

The subchapter serves to demonstrate the value of the paramountcy principle, as well as to draw a
clear link between this principle and a primary consideration principle. The subchapter attempts to
prove that it is of a vital importance to differentiate these principles from each other in the
legislation. With this regard, the detailed list of issues is introduced, where the paramountcy

principle shall be applied.
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3.2 Rationality of Providing the Principle of the Child’s Best Interests in the Constitution

The subchapter provides arguments for Constitutional regulation of the principle and introduces the
following draft:

Article 30 of Constitution of Georgia shall be amended and replaced as follows:

Article 30. Right to marry, rights of mothers and children

1. Marriage, as a union of a woman and a man for the purpose of founding a family, shall be based on
the equality of rights and the free will of spouses.

2. The rights of mothers and children shall be protected by law.

3. In all actions concerning children, the best interests of the child shall be a primary consideration.
4. In all actions concerning children, relating to child guardianship, care, adoption, maintaining
personal relations and direct contacts, the best interests of the child shall be the paramount
consideration.

5. Assessment and determination of the bestinterests of the child shall be made by laws of Georgia.

3.3 A Model of Narrowing the Concept of the Child’s Best Interests
The subchapter introduces a model of narrowing the principle ofthe child’s best interests. Article 81
of the Code on the Rights of the Child shall be amended and replaced as follows:
Article 81. Grounds for the substantiation of a decision
1. Inthe assessment and determination process of the best interests of the child, all decisions
concerning a child, shall be substantiated according to all criteria, where relevant, including:
a) Nature and strength of the child’s personal relations with each parent, member of the
family, relative or any other person, participating in upbringing of the child and/or
having important role in the life of the child, as well as, the will to maintain and
strengthen such relations;

b) Every parent’s, guardian’s or any other relevant person’s attitude towards the child;



c)
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Every parent’s, guardian’s or any other relevant person’s ability, possibility and the will,
to ensure that the child’s needs, including, emotional, intellectual, social and cultural, are
met;

The child’s need:

d.a) to be brought up in stable family atmosphere;

d.b) for care by parent/parents, family and relatives;

History about upbringing and care of the child;

Child’s views, considering the age and maturity, except for the cases, whenit is
impossible to elucidate such views;

Child’s age, maturity, the degree of development and any other special characteristic;

g.a) Identity of the Child, with every special characteristic, including, sex, national origin,
religion and faith, personality, ethnic, cultural and linguistic identity, the right to know
their origin, including information about the biological parents according to the laws of
Georgia;

g.b) Vulnerability of the child, which, other than other factors, includes disability, any
kind ofillness ofthe child, including chronic, achild belonging to a minority, a child
subject to violence, migrant and street children;

Child’s physical and mental security, emotional, social and cultural development, need to
get education, need for religious, spiritual and linguistic upbringing;

Protection of the child from any form of physical or psychological harm, which the child
has experienced or from the threat of getting such harm, including any harm, arisen from:
i.a) violence, injury or abuse, neglect or negligent treatment, maltreatment or
exploitation, including sexual abuse, trafficking, torture, inhuman and degrading
treatment, corporal punishment;

i.b) situations, when the child is subject to any maltreatment or violence indirectly.

While considering the factors, listed in paragraph 1 of the present Article, the child’s

physical, emotional and psychological safety, security and wellbeing shall be the paramount

consideration. In case of collision of certain factors, a decision shall be made in accordance

with the best interests of the child.
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In the decisions concerning the child’s place of residence, care and upbringing in case of
divorce or separation of parents or death of a parent/parents, or adoption, the court shall take
the best interests of the child as the paramount consideration and consider the following
factors:

a) The ability, possibility and the will of a parent, adopting parent or any other person, with
responsibility of guardianship, to take care and meet the needs of the child;

b) The will of a parent and reasonableness of such a will, to encourage development and
maintenance of relations between the child and the other parent;

c) The will and the possibility of a parent, or any other person, responsible for the
guardianship, as well as the reasonableness of sucha will, to communicate and cooperate
with the second parent about any matter having influence on the child;

d) Impermissibility of separation siblings, other than cases, when it contradicts the best
interests of the child;

e) The need to consider special characteristics listed in paragraph “g” of the present Article,
as well as, the will and the possibility of any person, responsible for the guardianship, to
consider these characteristics;

f) The need to maintain regular relations between the child and a parent or any other
person, if such relations do not contradict the bestinterests of the child (except for
adoption);

g) Practical difficulty, relating to maintenance of relations between the child and a
parent/parents and/or any other person, as well as, evaluation of an issue whether the
difficulty can have asignificant influence on the right of the child, to have regular and
direct relation with any relevant person (except for adoption);

h) Any plan concerning taking care of the child;

i) The possible influence on the child, arisen from any change or environment, including,
the possible influence, arisen from separation from:
ia) a parent or parents, or
i.b) any person, taking care of the child orliving with the child;

j) the views of the child, considering the age and maturity, except for the cases, when it is

impossible to elucidate such views;
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in the decisions concerning alternative care of the child, the best interests of the child
shall be the paramount consideration. In the process of determination of such interests,
all relevant factors shall be considered, including:

separation of the child from the family, as an extreme measure;

impermissibility to separate siblings from each other, other than the cases, when it
contradicts the best interests of the child;

in case of ensuring environment given in paragraph “d.b” of the present Article, the need
for upbringing the child in the environment, the mostsimilar to the caring family
environment;

in case of inevitability of separation, the need for maintenance of frequent, regular and
personal relations with one or both parents, siblings, any other family member, or any
other person, caring for the child orliving with the child or having an important role in
the life of the child, other than the cases, whenit contradicts the bestinterests of the
child;

Practical difficulty, relating to maintenance of relations between the child and a
parent/parents and/or any other person, as well as, evaluation of an issue whether the
difficulty can have asignificant influence on the right of the child, to have regular and
direct relation with any relevant person (except for adoption);

The possible influence on the child, arisen from removing from the family;

The need for maintenance of the child’s cultural, linguistic, religious and spiritual
upbringing and inheritance;

the views of the child, considering the age and maturity, except for the cases, when it is
impossible to elucidate such views

In the decision making process while considering factors listed in the present Article, the
developing abilities of the child shall be taken into consideration, as well, so that the

decision shall not be based solely on those needs of the child, relevant only in real time.
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The research proves the hypothesis formulated in Introduction. Namely, effective legal
implementation of the principle of the child’s best interests is directly linked to the protection of the
rights of the child, their wellbeing and development.

The suggested model will not only promote maximization of the child rights standards, but
has other value, as well. While the democratic states all over the world claim that their main concern
is ensuring protection of the rights of children, Georgia will have a potential to be one of the leading
states among very few of them from the point of view of effective implementation of the principle.
The process of providing the principle in the founding document of a state together with narrowing
the concept, is unavoidable. Sooner or later every State Party will refer to such practice. Council of
Europe calls upon the Member States to share their best practices among other states. Georgia can
become the one, who will have a chance to share its experience and thus, will contribute into the
public good — improvement of the child rights reality globally, in the long run, being the basis for

development of societies.
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