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General description of the thesis

Relevance of the topic

Juvenile justice was, is and will be the center of attention of modern states. A special interest in juvenile justice
has been recorded since the end of the twentieth century. This is the period when substantial attention in legal
literature is focused on restorative justice. Restorative justice, for one's part is a broad, multifaceted concept that
includes prevention, diversionary measures, rehabilitation, resocialization and alternatives to
detention/imprisonment. This approach to justice helps to repair the damage, reconcile the conflicting parties
and restore the broken harmony in the society. It is especially effective with regard to a minor in conflict with

the law, as it has a positive impact on the moral and emotional development of the adolescent.

In this regard, restorative justice is directly related to juvenile diversion-mediation as an alternative mechanism
to criminal prosecution. The main task of the Juvenile Diversion and Mediation Program is to instill in the society
respect for the dignity of those who have been harmed as a result of crime and to give the juvenile in conflict

with the law a chance and hope for a future, law-abiding life.

Thus, the issue is relevant, in that we consider two different types of use of restorative justice for minors from a
systemic point of view, one is forms of restorative justice that include voluntary compensation, or reparation, or
diversion imposed by the prosecutor's office. And the second is victim-offender mediation, which involves an
interpersonal negotiation process between the victim and the offender, which is typically facilitated by a

mediator.
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The main goals and objectives of the research

The purpose of the dissertation research is to present the essence, purpose and tasks of juvenile diversion-
mediation as an alternative mechanism of criminal prosecution, based on the study of legal, psychological,
philosophical and sociological literature and the analysis of the practice of judicial/prosecution bodies. Based on
the study of disputed issues, certain types of problems in the practice of the prosecutor's office and judicial bodies
will be analyzed, explained and resolved with regard to this issue. To achieve this goal, the research will be
conducted in several directions. First of all, with regard to the mentioned theme, firstly the issues in the criminal

law science of Georgian and then Anglo-Saxon and Romano-German law family countries will be examined.

In addition, the aim of this paper is to show the balance of the best interests and criminal prosecution in juvenile
justice, the consequences of the negative impact of criminal prosecution on minors and, in relation to it, the
importance of the diversion-mediation program. The goal of the research also is, on the one hand, to define a
high standard of the principle of best interests within the juvenile diversion-mediation program, and on the other
hand, based on scientific and practical experience in juvenile justice, to make acceptable and necessary changes
in the criminal law of Georgia. The goal of the paper is to propose innovative ideas for the Georgian legislator,
based on the example of the scientific analysis of the theoretical and practical component of the research of the

mentioned issue.

Scientific novelty and main results of the thesis

The dissertation is an attempt to examine juvenile diversion-mediation as an alternative mechanism to criminal
prosecution. This thesis will contribute to Georgian legal science in the research of alternative mechanisms of
criminal prosecution of minors. Examining this issue, both theoretically and practically, will be crucial for
determining a high standard of protection of the best interests of the juvenile diversion-mediation program.
Accordingly, the presented research will contribute to the development of scientific proposals, to achieve the

perfection of legislation in juvenile justice.

Theoretical and methodological foundations of the research

The paper uses the deductive method of research, which provides the opportunity to make correct conclusions,

from general reasoning, through the discovery of new knowledge and the drawing of specific conclusions. Also
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useful is the inductive method, which will allow us to form a generalized reasoning from concrete facts. It should
be noted that in addition to the methods listed above, qualitative and quantitative research methods were also
used. During the completion of the thesis, the most important method was the legal analysis and the study of the

decisions of the judicial/prosecution authorities.

The theoretical value of the thesis

The thesis, with its importance, relevance and novelty, is diverse, exceptional and interesting. It is distinguished

from various studies created in connection with the mentioned issue.

The practical significance of the thesis

In juvenile justice, alternative mechanisms of criminal prosecution of juveniles, as it turned out, are of great
practical importance, along with theoretical ones. The research conducted in the criminal law literature of
Georgian and foreign countries revealed the key and important issues that are characteristic of the said institution.
Taking into account the various difficulties that exist in the practice of Georgian courts and prosecutor's offices,

the thesis will make a significant contribution to correcting the current situation in the mentioned field.

The structure and volume of the thesis

The thesis consists of an introduction, six chapters, fifty-six subchapters and a conclusion.

The main content of the thesis

Introduction

In relation to juvenile justice, the criminal procedural legislation of the leading countries of the modern world is
currently undergoing radical changes. It can be said that, compared to other years, the rate of initiation and
implementation of criminal prosecution decreased, since the legislation is developing in the direction of

liberalization, limiting the use of criminal repression as much as possible. Accordingly, the existence of alternative
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mechanisms for the criminal prosecution of minors in the criminal law is so important that the protection of the
best interests of minors means that the traditional goals of criminal justice, such as the punishment of the

offender, for minors in conflict with the law, are replaced by signs of rehabilitation and restorative justice.

As a result of consultations with the civil and scientific society, the Georgian authorities have taken an important
step in terms of planning juvenile criminal justice policy and acquiring a humane character, as the Parliament

adopted the Juvenile Justice Code, which fully entered into force on January 1, 2016.

The purpose of the said code is to protect the best interests of minors in criminal justice, resocialize minors in
conflict with the law, protect the rights of minor victims and minor witnesses, prevent secondary victimization
and re-victimization, as well as prevent new crimes and ensure law and order. In Juvenile Justice, the legislator
has focused substantial attention on the best interest of the minor in conflict with the law and has proposed, in a
different form, alternative mechanisms for the criminal prosecution of minors, however, there has been some

ambiguity regarding the balance of public and best interests.

Juvenile justice is always faced with an important problem when there are two opposing parties, on the one
hand, the victim, on the other hand, the interest of the juvenile. This is a confrontation, at first glance, between
two important subjects of society. However, this creates a conflict between justice, fairness, public safety and the
best interests of the minor. Where the role of the democratic state, with regard to protecting the balance of
interests, is in the first place. It is also important to protect the best interests of the minor in the diversion-
mediation process. In this regard, it can be said that the Code of Juvenile Justice, in terms of considering the
prerequisites for diversion, cannot meet the high standard of protection of the best interests. Since, the legislator
places an adult in a somewhat more privileged position than a minor. Because, if a minor, regardless of committing
an intentional or crime by negligence is involved in a diversion program, depending on the requirements of the
AMC, he/she does not have a chance to be involved in this program a second time and must be prosecuted. The
research revealed that, with this reservation in the Code of Juvenile Justice, the legislator to some extent bypasses
the high standards of protection of the best interests of minors. Because it is generally recognized that the will of
the legislator in juvenile justice should not, in any case, conflict with his best interest. In addition, the legislator
gives more advantages to adults compared to minors, since Article 168! of the Code of Criminal Procedure, which
sets out the prerequisites for diversion, does not say anything about the prohibition of an adult's inclusion in the

diversion program a second time.

In juvenile justice, this is one of the most important problems, which, along with theoretical, also has great

practical importance, both in the process of law making and law enforcement.
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In the Georgian legal literature, the issue of alternative mechanisms of criminal prosecution of minors is relevant,
but, appropriately, it is not elaborated in depth, which hinders the process of justice, both theoretically and
practically. Since, from today's point of view, diversion-mediation of minors, as an alternative mechanism of
criminal prosecution, has not been fundamentally examined in terms of restorative justice, and it has not been
discussed in relation to the practice of judicial and prosecutor's offices. Therefore, the origin and development
history of alternative mechanisms of criminal prosecution of minors are discussed in the dissertation, both
according to Georgian customary law and the legislation of developed countries. Traditional and restorative
justice models will be examined, their distinguishing features will be discussed, in addition, special attention will
be paid to the features, purpose, structure and tasks of juvenile diversion/mediation as an alternative mechanism
to criminal prosecution. The standards of specialization in juvenile justice will be analyzed, as well as on the one
hand the prerequisites for inclusion in the juvenile diversion program, diversion measures, the essence and scope
of the individual assessment report will be discussed, and on the other haned the idea and goals of mediation will
be examined. The practice, statistical data and certain trends of judicial-prosecution authorities will be analyzed

in detail in relation to minors in conflict with the law.

Despite the scarcity of thesis on certain issues, as far as possible, specific provisions will be presented
comprehensively. Also, it is impossible to discuss certain problems of this topic within the framework of one
thesis. However, the collected analysis of the presented problems, the presented theses, views and
recommendations will in a way help and support both the theoreticians and practicing lawyers in juvenile justice,
in seeing the essence, goals and scope of alternative mechanisms of criminal prosecution in a clearer, new way,
in evaluating and in their practical activities in more clearly regulating and solving the problems related to the

mentioned issue.

Therefore, we think that, taking into account the new scientific-theoretical and practical problems of
judicial/prosecution bodies, the topic is very relevant for the criminal justice process. In terms of alternative
mechanisms of criminal prosecution of minors, the scientific analysis of the presented problems will make it

somewhat easier for the person interested in the given issue to conduct scientific activities in more depth.

Annotations of chapters

The introduction of the dissertation will be devoted to the introduction of the research, in particular, to the

presentation of the main problems and relevance of the topic, the goals and objectives of the research, the
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description of the research methodology, as well as the demonstration of the novelty, importance and value of

the work.

To fulfill the goals and objectives of the research, the first chapter discusses the origin of restorative justice, its
importance, objectives and scope. In terms of juvenile justice, the basic essence and idea of restorative justice is
examined, as well as all the important issues that clearly demonstrate the high standard of protection of the best

interests of juveniles.

The second chapter of the thesis presents alternative forms of criminal prosecution of minors in the countries of
the Anglo-Saxon and Romano-German law family, on the examples of Germany, England, USA and Belgium.
The main goal of the second chapter of the thesis is to demonstrate how much importance is attached to

alternative mechanisms of criminal prosecution of minors in the criminal justice systems of modern states.

The third chapter of this thesis is fully devoted to the stages of formation of juvenile diversion-mediation as an
alternative mechanism of criminal prosecution in Georgia, as well as to clarify the positive role of diversion-
mediation in juvenile justice, the negative consequences of criminal prosecution for minors in conflict with the
law are examined in the paper. The best interests of the minor and criminal prosecution are analyzed, using the

example of specific criminal cases in the practice of the court and prosecutor's office.

In relation to the alternative mechanisms of criminal prosecution of minors, the views of Georgian and foreign
scientists are discussed, the interesting decisions of the judicial and prosecutorial bodies' practice are presented,

and the gaps in practice in this regard are presented.

The fourth chapter of the dissertation is devoted to the prerequisites for the diversion of minors, regarding which
the Code of Juvenile Justice clearly fails to meet the high standard of protection of the best interests. The role of
specialization of minors in justice and the existing legal gaps in this regard are also analyzed. A number of legal

gaps in the Juvenile Justice Code are highlighted and recommendations are given.

The fifth chapter of the thesis is devoted to the role of mediation in juvenile justice. The paper presents and
analyzes the rate of mediation of juvenile diversion cases and successful mediation, which is one of the important

criteria for determining the effectiveness of the diversion-mediation program.

In the sixth chapter of the dissertation, the status and role of the victim in the scope of the diversion-mediation
program is analyzed. It is also underlined the certain obligation of the modern state regarding the legal status of

the victim.
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In the final part of the dissertation research, all the main and problematic issues that were identified during the
research will be summarized, as well as all the elaborated recommendations will be briefly and concretely
presented. The mentioned recommendations will be aimed, in general, for the legislation, prosecutors and judges,

as well as for lawyers working in this field.

Conclusion

Due to its theoretical and practical importance, the issue of alternative mechanisms of criminal prosecution of
minors in juvenile justice receives a lot of attention. The research carried out in Georgian and foreign literature
revealed the key and important issues that are characteristic of the said institution. The paper presents the
historical aspects, tasks and goals of restorative justice, as well as the perspectives of its development and
promotion. The elements of restorative justice, in ancient Georgian customary law, are studied and analyzed from
a historical point of view. The emphasis is on the broad and inclusive concept of restorative justice for minors.
By discussing the mutual separation of traditional and restorative justice, the importance and role of the elements

of restorative justice in the legal space of the modern country is presented.

Alternative mechanisms of criminal prosecution of minors, according to the Anglo-Saxon and Romano-German
law family, the legislation of modern countries, are discussed in the thesis. Analyzing the legislation of Germany,
England, the USA and Belgium in the field of juvenile justice, it was revealed that each country's legislation with
regard to juvenile restorative justice has its own specific character. In the countries of the Anglo-Saxon family of
law, in contrast to the Romano-German family of law, the elements of restorative justice for minors were revealed
in a larger dose. However, from the reviewed legal systems, none of the country's legislation ignores the interest

of public safety.

In the paper, a separate chapter is devoted to the stages of the formation of diversion and mediation of minors in
Georgia, emphasizing the fact that the formation of alternative mechanisms of criminal prosecution of minors in
Georgia was historically led by a rather strict zero-tolerance policy. The implementation of the mentioned policy
was negatively evaluated in the wide circles of both the scientific and civil society, since it was within its
framework that violations of the rights and freedoms of both adults and minors took place, which resulted in the
deterioration of the international image of Georgia. The paper focuses on the purpose and importance of the
juvenile diversion and mediation program. It is clearly explained that the diversion and mediation program
changed the legal attitude towards the minor in conflict with the law and directed justice towards the protection

of the latter's best interests. Also, it allowed the minor, despite committing a criminal act, to have a significant chance and
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hope for a law-abiding life. It was revealed that imprisonment has special negative side effects for minors. Because
imprisonment automatically limits the connection of the imprisoned person with the outside world. In this
regard, in juvenile justice, the best interests of the juvenile and the interests of the criminal prosecution stand as
a counterweight to each other, and maintaining a balance between them is a certain obligation for the modern
state. While discussing the balance of interests in research, we discussed several criminal cases from the practice
of investigative and judicial bodies, on which today, both science and practice do not have a unified position.
Therefore, it was revealed that in each criminal case, authorized state agencies should objectively determine the

best interest of minors and all this should not be of a formal nature.

The dissertation presents innovative ideas on the use of alternative mechanisms of criminal prosecution of minors
to solve some acute issues in a new way. A number of legislative innovations have been proposed in this regard.
The paper also discusses the prerequisites for diversion defined in Article 40 of the Juvenile Justice Code, which
need to be clarified to some extent based on the best interests of the minor. Since, the legislator puts an adult in
a more privileged position than a minor when he/she is included in the diversion program. In relation to an adult,
Article 168! of the Code of Criminal Procedure does not provide for a reservation, thus not having a conviction
will be a mandatory requirement in case of inclusion in the diversion program. Whereas, in Article 40 of the
Juvenile Justice Code, the legislature emphasizes conviction as a disincentive to enroll in a diversion program.
From today's point of view, while protecting the best interests of minors is considered one of the main priorities
for our country, granting more privileges to adults than to minors does not respond to the challenges of juvenile

justice.

The thesis revealed that it is necessary to specialize the authorized persons in a leadership position together with
the primary official in contact with minors, since it is from them that a number of important decisions are made
and it is impossible that this person is not specialized. Also, in the practice of law-enforcement bodies, it is
common for both ordinary employees and management officials to have job rotation, demotion, or promotion,
and this should not interfere with the ongoing process of protecting the best interests of minors. In this regard,
the paper has elaborated a number of legislative recommendations, which we think are important for determining

a high standard of protection of the best interests of minors.

The paper revealed that it is important to maintain the growth trend of mediation and effectively deal with the
problems caused by the pandemic, because, as already mentioned, the mediation process plays a special role in

avoiding further conflicts between the parties and in understanding the crime committed by a minor.

In a separate chapter of the dissertation, attention is focused on the legal status of the victim within the juvenile

diversion-mediation program, and it was highlighted that the modern legal state in terms of restorative justice



503bEGEHem356005 Lobberolblbsdstorengdmozo ©g360b s¢rdgibsdosemo Ggfsbobdgdo

for minors is obliged to pay special attention to the crime victim and give him/her the opportunity to realize
the basic rights and interests protected by the constitution in the process of justice implementation. In the event
that the state does not fulfill the mentioned obligation and ignores the interests of the victims, this will result in

the loss of the population's trust in justice and law and order.

As for the practice of judicial and prosecutor's offices, the thesis highlights the gaps in the practice of legislative
and judicial/prosecution authorities. We think that the Georgian justice system, in this case too, is obliged to
devote more time and attention to the discussion of the key issues mentioned above. Because all this is directly

related to the correct determination of the best interests of a minor in conflict with the law.

It is clear from the paper that the discussion of alternative mechanisms of criminal prosecution of minors is a very
relevant topic, therefore the research around the mentioned issue should continue, which will make a certain
contribution to the development of criminal law science and court/prosecutor's practice. Based on the research
of all the issues discussed above, the reconciliation of the main theses, it should be noted that the issue of diversion
and mediation as alternative mechanisms of criminal prosecution of minors is a very important and noteworthy

topic in today's criminal justice science and court/prosecution practice.

It is the decisions made by the court and the prosecutor's office and the correct application of criminal law norms
that are of particular importance in juvenile justice, since the high standard of protection of the best interests of

minors is determined by this.
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