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General description of the paper

Relevance of the topic

Like other institutes of criminal law, self-defense originated in parallel with
the creation of the state and justice and has developed taking into account a
number of conditions of state and social character.

Self-defense is the most unambiguous and convincing basis for human
justification, because here an aggressive injustice is opposed to the lawful
right, justice should not bend itself before injustice, because, in fact, the
equalization of inter-conflicting interests is implemented during self-
defense.

Therefore, relevance of the topic derives from its main purpose — to protect
the rights of a self defendant, to define correctly the main structure of

justification, to qualify the content and action precisely.

Major objectives and tasks of the study

The purpose of the dissertation research is to present the essence of
subjective elements of justification on the example of self-defense, on the
grounds of study of legal, psychological, philosophical and sociological
literature and analysis of judicial practice. Problems connected with this

issue shall be analyzed, described and solved on the basis of studying the
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existing controversial issues in Georgian and German criminal law. For
achieving this purpose, the research shall be conducted in several directions.
First of all, primarily the issues existing in Georgian criminal science and
then in German criminal science shall be studied.

The aim of the mentioned research is to present circumstances excluding the
criminality of an action arisen in German and Georgian criminal law —
similarity and difference of self-defense for the perfection of national
criminal law, based on German criminal scientific and practical experience,
to carry out acceptable and necessary changes in Georgian Criminal Law, to
formulate more clearly vaguely regulated issues of subjective elements of
justification. ~ Circumstances excluding the criminality of an action
established in German criminal Law — offering innovative ideas on the
example of self-defense for Georgian lawmakers. To be more precise, the aim
of the research is to find justification structure, the content, function and

elements of self-defense.

Scientific novelty and main results of the research

The dissertation work presents the effort to study the circumstances

excluding the liaibility in Georgian and German criminal Law — problems of

subjective elements of self-defense. The mentioned work shall help Georgian
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criminal science to study subjective elements of self-defense, to work out

scientific proposals and to achieve perfection in criminal law.

Theoretical and methodological grounds of the research

Deductive method of study is used in the work, which allows to make
accurate conclusions, by means of discovering new knowledge and making
particular conclusions from general discussion. In addition, an inductive
method is used as well, which makes it possible to form general discussion
from particular facts. During the research, qualitative and quantitative
method of study is also used, comparative judicial analysis and study of court

decisions.

Theoretical value of the paper

The work is various, different and interesting by its relevance and novelty.

It is distinguished from different studies related with mentioned issues.

Practical meaning of the paper

At the stage of self-defense, as it appeared the problem of subjective elements

together with theoretical, has a big practical meaning. Conducted research
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in Georgian and German criminal literature highlighted those key and
important issues charecterised for the mentioned institute. Considering
various difficulties existing in Georgian judicial practice, the dissertation
work shall contribute greatly in improving the situation of mentioned

direction.

Structure and volume of the paper

The paper consists of: introduction, six chapters, fifty-one subchapters and

conclusion.

General content of the paper

Introduction

In accordance with the three-step system of crime, the signs of crime were
determined by the composition of the action, the unlawfullness and the
guilt, where one of the most important places is occupied by the elements of
unlawfulness and the subjective side of justification, which together with
theoritical significance has great practical significance as well, in the procees
of lawmaking and lawusage similarly. It is one of actual, but not properly
worked problem in psycological and legal literature. Presented case has not

been studied thoroughly, moreover, the essence and construction of the
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subjective elements of justification established in Georgian criminal law has
not yet been compared with a similar norm in German criminal law.

This topic is relevant in that the paper under consideration will widely cover
and contradict not only the justifying circumstances, but also the essence of
the opposition and public danger, the nature, essence, purpose, meaning,
structure and components of the necessary components to justify the illegal
action will be elucidated as well.

Despite the scarcity of papers on certain issues, specific statements will be
presented as complexly as possible.

The method of comparative-legal research makes it possible to reveal how
the problem of the subjective elements of justification is resolved in German
criminal dogma and practice.

It is impossible to discuss certain issues of the topic within the range of one
dissertation. However, the aggregated analysis of the presented problems
will make it somewhat easier for those interested in this issue to conduct

scientific activities in a more focused and detailed way.

Annotations of the chapters

The concept of self-defense and unlawfulness, long-lasting history of is

development in accordance with Georgian and German Criminal Law are

presented in the first chapter of presented paper. Problems of existence of
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subjective signs in circumstances excluding the criminality of an action and
particular examples from judicial practice are in detailed discussed in
presented work, where faults and approaches of judicial and legislative
practice are highlighted.

The second chapter of the work refers to such important and crucial issues,
as the problem of subjective elements of justification in Georgian and
German criminal Law and the problem of structure of subjective elements of
self-defense. The concept and importance of Objective and subjective
theories of justification is discussed in details. Opinions of Georgian and
German scientists related to the topic to be studied are presented as well.
The important aspects of the awareness of the objective state of self-defense,
the desire to defend against the encroachment and the motive (purpose) as
the necessity of the existence of elements of the subjective side of the action
composition are discussed on the basis of the example of the decisions made
by Supreme Court of Germany.

The third chapter of the paper focuses on the problems of qualification of
action in the event of the absence of subjective elements of justification.
The fourth and the fifth chapters of the paper are devoted to the issues of
negligence and error in relation to the research question.

The final part of the dissertation research offers some ideas related to the
development of subjective elements of justification in Criminal Law of

Georgia.
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Conclusion

As indicated, on the stage of self-defense, practical importance is given to
the problem of subjective elements together with theoretical one.
Innovative ideas on the stage of self-defense when using subjective elements
about solution of some acutely raised issues  are presented in the
dissertation.

Legislative innovations related to subjective elements of justification are
offered.

On the period of the study of presented dissertation, it was revealed, that
resulting from special character of the given institute, psychological portrait
of the person is principally necessary to be researched, the list of the
questions to be asked to be correctly defined and investigation of the case to
be rightly directed. All above mentioned facts will assist practicing lawyers
in working on the issue presented.

As a result of the study of presented case, it was revealed, that it is advisable,
Criminal Legislation of Georgia to pay special attention to investigation of
similar acts and to the problem of qualification. If necessary, it would be
advisable, if the judge, except exceptionally empowered possibilities, is
entitled to ask precise and necessary questions related to the case to be
discussed.

Based on a reconciliation of the main theses of the research on all the issues
discussed above, protecting and thorough envisaging of the very main

preconditions that are necessary for justification of acts is essential. It is the
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practice that is to provide protection of principal opinions and views existing
in science and their usage in the discussion of the case.

It is the decisions made by the court and the correct application of criminal
norms that are of special importance. Since the decision made today will be

one of the defining criteria of our state in the future.



